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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
JCE J. and ELVI RA CORREI A )

Appear ances:

For Appellants: WIliam A R chnond
Tax Consul t ant

For Respondent: Bruce Langston
Counsel

OPI1 NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Joe J. and Elvira
Correia against a proposed assessnment of additional

Rgggonal income tax in the amount of $4,249 for the year
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Appeal of Joe J. and Elvira Correia

On their joint California personal incone -tax
‘return -for 1978, appellants reported on Schedule F ("Farm -
| ncone and Expenses”) a farmloss of $127,566. None of
that | oss was reported as an item of tax preference.
(See Rev. & Tax. Code, § 17063.) Upon audit, respondent
recal cul ated appellants' tax on preference itens by
including the farmloss as reported and issued a
resulting proposed assessnent for $4,249. Appellants
protested respondent's action, arguing that rental pay-
ment receipts fromthe sublease of part of their farm and
-nmore than offset the reported farmloss so that no such
| oss existed and, therefore, no tax on preference itens
.was actually due.

In reply, respondent argued that the anount
appellants received in fixed rent for such subl ease,
i.e., $114,370, was not income derived fromthe trade or
busi ness of farm ng and that such amount could not,
therefore, offset the reported farmloss. Upon further
review, respondent, however, noted that the anmount that
appel lants paid for the lease of the subject 'farniand,
1.e., $56,650, which had been subsequently subl eased, had
been reported by appellants as part of their farm ‘
expenses thereby serving to increase their reported farm

| oss. Respondent now concedes that this rental paynent
by appellants was not a farm expense and its renoval from

such category reduces appellants' net tax preference
items from $92,251 to $35,621 and appellants' tax on tax
preference itens from$4,249 to $1,126.15.

F?venue and Taxation Code section 17063, subdi-
Vi Si on (i),_/ as it existed for the year in issue,Z
included as an item of tax preference *[t]he ampunt of

net farmloss in excess of fifteen thousand dollars
($15,000) which is deducted from nonfarm i ncone." The
term"farm net |loss" is defined by section 17064.7 as:

. . . the amount by which the deductions
allowed by this part which—are directliy

connected wth the carrying on of the trade or

1/ Herelnafter, all references are to the Revenue and
Taxati on Code unl ess ot herw se indicated.

2/AB93 (Stats. 1979, Ch. 1168), operative for taxable
years beginning on or after January 1, 1979, rewote .
subdivision (i) of section 17063 as subdivision (h) and

increased the excluded anounts thereunder.
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busi ness of _farm ng, exceed the gross incone
derived from such trade or business. ( Enphasi s
added.)

I n essence, appellants maintain that appellant-
husband had only one trade or business which is farm ng
and that his decisions to farmthe land hinself or to
sublease it are both integral parts of that trade or
busi ness.  Accordingly, appellants argue that the fixed
paynments received fromthe subl ease of the subject |and
were directly connected with the carrying on of his trade
or business of farmng.

Former section 17063, subdivision (i), and
section 17064.7 were intended as replacenents tor fornmer
section 18220. \Wile changing the method of deterring
tax-notivated farm | oss operations, the focus of the new
section, i.e., "farmnet loss," remained the same as that
of the section it replaced. Except for certain provi-
sions not in issue here,' section 17064.7 defines "farm
net loss" in a manner identical to that of forner section
18220, subdjivision (e). Pursuant to respondent's regula-
tion 19253,_/ regul ati ons adopted pursuant to
| nternal Revenue Code section 1251 (after which forner
section 18220 was patterned) governed the interpretation
of the term"farmnet |oss" under former section 18220,
subdivision (e). Gven the successor relationship
bet ween section 17064.7 and forner section 18220, subdi -
vision (e), the Treasury regul ations pronul gated pursuant
to section 1251 of the Internal Revenue Code are applic-
able for purposes of interpreting the term "farm net
| oss" as it appears in section 17064.7.

Treasury regulation section 1.1251-3(e), as
rel evant, defines the term "trade or business of farmng
to include "any trade or business with respect to which
the taxpayer nmay ... make an election under section

3/ In pertinent part, this regulation provides as
follows:

In the absence of regulations of the Franchise
Tax Board and unl ess otherw se specifically provided

in cases where the Personal |ncome Tax Law conforns
to the Internal Revenue Code, regulations under the

I nternal Revenue Code shall, insofar as possible,
govern the interpretation of conformng state
statutes ceen

-169-



+Appeal of . Joe J. and Elvira Correia

175 . . . ." Treasury regulationsection 1.175-3, in
«turn, ‘defines "the business of farm ng" as follows:

A taxpayer IS engaged in the business-of
farming if he cultivates, operates, or manages
a farmfor gain orprofit, either as owner or
tenant. For the purpose of section 175, .a
:taxpayer wWho receives a rental (either in cash
or in kind) 'which i s based upon farm production
is eng-aged in the business of farmng. However,
a taxpayer Who receives a fixed rental (wthout
reference to-production) is engaged in the

busi ness of farming.only if he participates to
a'material extent in the operation oxr
‘management Of the farm

Since the record establishes that appellants
received a fixed rental from the sublease of the subject
farmland and there is no indication that appellant-

- husband participated in the operation or nanagenent of
such subl eased | and, we nust conclude the rent derived is
"not .farm income." Moreover, since it is well settled

‘that a taxpayer may have nore than one trade or busi ness
(see woodrow L. Woblewski, ¢ 73,037 P-H Meno. T.C.
(1973)), appelTants™ alTegation that appellant-husband
--engaged in but one business cannot be-maintained.
Accordingly, we nust sustain respondent's adtion subject
to its concession noted above.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Joe J. and Elvira Correia against a proposed
assessment of additional personal incone tax in the
amount of $4,249 for the year 1978, be and the sane is
hereby nodified in accordance with the concession of the
Franchi se Tax Board. 1In all other respects, the action
of the Franchise Tax Board'is sustai ned.

Done at Sacranmento, California, this 10th day
O Cct ober 1984, bmephe State Board of Equalization
with Board Menmbers M. vins, M. Dronenburg, M. Collis,
M. Bennett and M. Harvey present.

Ri chard Nevins , Chai rman
Ernest J. Dronenburg, Jr. » Menber
Conway H Collis ,  Menmber

_ Wlliam M Bennett . Menber
Wl ter Harvey* ,  Menber

*For Kenneth Cory, per Governnment Code section 7.9
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